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MR JUSTICE LEWIS:

INTRODUCTION

1.

This is an application brought pursuant to sectiit8 of the Planning and
Compulsory Purchase Act 2004 (“the 2004 Act”) toasju a development plan
document known as the Managing Development Delivergal Plan (“the MDD”).
The MDD was adopted by the Defendant, the locahmtay authority, on 21
February 2014, following an examination by an ircépeappointed by the Secretary
of State for Communities and Local Government.

The MDD is concerned with the allocation of siteshvm the Wokingham Borough
Council area for proposed residential developmemiragst other issues. It sets out a
series of policies which are intended to indentfiyich locations would be suitable
for residential development. The MDD proceeds anlihsis that the number of new
houses for which it is identifying appropriate lboas is the number identified in
another development plan document, the Core Stra@dppted in January 2010.
That contemplates that provision will need to bedenéor at least 13,230 dwellings
over a 20 year period from 2006 to 2026, equivatlenapproximately 660 new
dwellings each year.

In summary, the Claimant contends that the inspdatied to have regard to parts of
relevant national guidance, namely the Nationahfileg Policy Framework (“the
Framework”) in considering whether the MDD was sthun particular, the Claimant
contends that there was a failure to identify thgectively assessed need for housing
in the area in accordance with the Framework. Thein@nt contends that the
inspector could not lawfully determine whether avelepment plan document
allocating sites for residential development acrtigs borough was sound for the
purposes of section 20(7C) of the 2004 Act withirst ensuring that there had been
such an objective assessment of housing need. TEimaht further contends that, in
those circumstances, the Defendant itself errediopting the MDD.

THE LEGAL FRAMEWORK

The Satutory Framework

4.

Part 2 of the 2004 Act deals with local developmeé#ction 13 of the 2004 Act
imposes a duty on local planning authority to survend to keep under review,
matters relating to the development or planningdefelopment within its area.
Section 13 provides so far as material that:

“13 Survey of area
“(1) The local planning authority must keep undmriew the matters which may be
expected to affect the development of their arga®planning of its development.

“(2) These matters include—
(a) the principal physical, economic, social andimmmental characteristics of
the area of the authority;
(b) the principal purposes for which land is ugethie area;
(c) the size, composition and distribution of tlogplation of the area;
(d) the communications, transport system and traffithe area;
(e) any other considerations which may be expeatedfect those matters;



(f) such other matters as may be prescribed dieaSécretary of State (in a
particular case) may direct.

“(3) The matters also include—
(a) any changes which the authority think may odcuwelation to any other
matter;
(b) the effect such changes are likely to haveherdievelopment of the authority's
area or on the planning of such development.

“(4) The local planning authority may also keep einceview and examine the matters
mentioned in subsections (2) and (3) in relatioarty neighbouring area to the extent
that those matters may be expected to affect tee ar

Section 15(1) of the 2004 Act provides that thealgeanning authority must prepare
and maintain a scheme to be known as their localdpment scheme. Section 17(3)
of the 2004 Act provides that:

“(3) The local planning authority’s local developmie&locuments must (taken as a whole)
set out the authority’s policies (however expreysethting to the development and use
of land in their area”.

Section 15(2)(aa) of the 2004 Act provides thatltdwal development scheme must
specify which local development documents are ttdegelopment plan documents”.

Section 19 of the 2004 Act deals with the preparatif documents. Section 19(2) of
the 2004 provides, so far as material to this dhse,

“(2) In preparing a development plan document oy ather local development
document the local planning authority must haverggo —

(@ national policies and advice contained in guidaissaed by
the Secretary of State;

(h) any other local development document whichbeen adopted
by the authority.....”

Section 20 of the 2004 Act deals with the indepehdexamination of every
development plan document and provides as follows:

“20 Independent examination
“(1) The local planning authority must submit eveavelopment plan document to the
Secretary of State for independent examination.

“(2) But the authority must not submit such a doeatrunless—

(a) they have complied with any relevant requiretsienntained in regulations under
this Part, and

(b) they think the document is ready for indepemn@samination.



“(3) The authority must also send to the SecretfuState (in addition to the
development plan document) such other documentofoes of documents) and such
information as is prescribed.

“(4) The examination must be carried out by a peieggpointed by the Secretary of
State.

“(5) The purpose of an independent examinatioo wetermine in respect of the
development plan document—

(a) whether it satisfies the requirements of secti®(1) and 24(1) and, regulations under
section 17(7) and any regulations under sectiorel28ing to the preparation of
development plan documents;

(b) whether it is sound; and

(c) whether the local planning authority complieitbvany duty imposed on the authority
by section 33A in relation to its preparation.

“(6) Any person who makes representations seekirpange a development plan
document must (if he so requests) be given thertymity to appear before and be heard
by the person carrying out the examination.

“(7) Where the person appointed to carry out trengration—

(a) has carried it out, and

(b) considers that, in all the circumstances, itilddbe reasonable to conclude—

(i) that the document satisfies the requirementstimeed in subsection (5)(a) and is
sound, and

(i) that the local planning authority complied wiany duty imposed on the authority by
section 33A in relation to the document's preparati

the person must recommend that the document igediepd give reasons for the
recommendation.

“(7A) Where the person appointed to carry out tken@ination—

(a) has carried it out, and

(b) is not required by subsection (7) to recommigwad the document is adopted,
the person must recommend non-adoption of the dectiamd give reasons for the
recommendation.

“(7B) Subsection (7C) applies where the person ey@d to carry out the examination—
(a) does not consider that, in all the circumstanitevould be reasonable to conclude
that the document satisfies the requirements maedian subsection (5)(a) and is sound,
but

(b) does consider that, in all the circumstandespiuld be reasonable to conclude that
the local planning authority complied with any diyposed on the authority by section
33A in relation to the document's preparation.

“(7C) If asked to do so by the local planning auitiypthe person appointed to carry out
the examination must recommend modifications ofdbeument that would make it one
that—

(a) satisfies the requirements mentioned in sulmse$)(a), and

(b) is sound.

“(8) The local planning authority must publish teeommendations and the reasons.”

9. Section 23 of the 2004 Act provides, so far as nadiehat:



10.

11.

12.

“(2) If the person appointed to carry out the ineleglent examination of a development
plan document recommends that it is adopted, ttteoaty may adopt the document—
(a) asitis, or

(b) with modifications that (taken together) do nwterially affect the policies set out
in it.

“(2A) Subsection (3) applies if the person appdirttecarry out the independent
examination of a development plan document—

(a) recommends non-adoption, and

(b) under section 20(7)C recommends modificatiétiee (main modifications”).

“(3) The authority may adopt the document—

(a) with the main modifications, or

(b) with the main modifications and additional nfazitions if the additional
modifications (taken together) do not materiallfeaf the policies that would be set out
in the document if it was adopted with the main ifications but no other
modifications.

“(4) The authority must not adopt a developmenhglacument unless they do so in
accordance with subsection (2) or (3).

“(5) A document is adopted for the purposes of seigtion if it is adopted by resolution
of the authority.”

The development plan has particular significancéemms of the operation of the
planning system. Section 38(6) of the 2004 Act tes that:

“(6) If regard it to be had to the development plfan the purposes of any
determination made under the planning Acts therdetation must be made in
accordance with the development plan unless méateoasiderations indicate
otherwise”.

That subsection applies to, amongst others, dedstm applications for planning
permission for development (see section 70 of tbenTand Country Planning Act
1990). If proposed development conflicts with tlev@lopment plan, permission will
be refused unless material planning consideratiaisate otherwise.

So far as England other than Greater London isermed, the development plan now
is defined as follows by subsections 38(3) andofShe 2004 Act in the following
terms:

“(3) For the purposes of any other area in Engtlieddevelopment plan is

(b) the development plan documents (taken as aeyhdiich have been adopted
or approved in relation to that area,;

(c) the neighbourhood plan documents (taken as alejhwhich have been
adopted or approved in relation to that area.



“(5) If to any extent a policy contained in a deamhent plan for an area conflicts
with another policy in which the development plae tonflict musts be resolved
in favour of the policy which is contained in thest document to become part of
the development plan.”

The Framework

13. The Framework sets out the government’'s planninficgm for England. It is
guidance. It is not part of any development plahe Policies contained within it,
however, are a material consideration in plannamms.

14.  Paragraph 6 of the Framework explains that theqa&wf the planning system is to
contribute to the achievement of sustainable deveémt. Paragraph 14 explains that
at the heart of the Framework is a presumptiorauodr of sustainable development
which should be seen as a golden thread runningugir both plan-making and
individual decision-taking.

15. The Framework contains a series of sections undweading “Delivering sustainable
development” which contain substantive policestiefato discrete matters such as,
for example, maintaining town centres, transpod ao on. The relevant section for
present purposes is section 6 dealing with “Deingera wide choice of homes”.
Paragraph 47 of the Framework provides as follows:

“To boost significantly the supply of housing, lbcplanning
authorities should:

» use their evidence base to ensure that their LPleal meets
the full, objectively assessed needs for marketadfutdable
housing in the housing market area, as far as risistent
with the policies set out in this Framework, inchgl
identifying key sites which are critical to the igdely of the
housing strategy over the plan period;

* identify and update annually a supply of specifitiveerable
sites sufficient to provide five years worth of kg against
their housing requirements with an additional bufié 5%
(moved forward from later in the plan period) tosere
choice and competition in the market for land. Véhtrere
has been a record of persistent under deliveryooisimg,
local planning authorities should increase the dyufb 20%
(moved forward from later in the plan period) toyde a
realistic prospect of achieving the planned supghg to
ensure choice and competition in the market fod;lan

» identify a supply of specific, developable sites moad
locations for growth, for years 6-10 and, wheresjiae, for
years 11-15;

» for market and affordable housing, illustrate theezxted
rate of housing delivery through a housing trajacfor the
plan period and set out a housing implementaticatesgy for
the full range of housing describing how they wailhintain
delivery of a five-year supply of housing land teeh their
housing target; and



16.

17.

18.

» set out their own approach to housing density fiectlocal
circumstances.”

Paragraphs 150 onwards of the Framework deal withl Iplans. The Framework
uses the phrase “local plans” to mean the developplan documents adopted under
the 2004 Act: see the glossary to the Framework.

Paragraphs 158 and 159 of the Framework providiellasvs:

“158. Each local planning authority should ensinag the Local Plan
is based on adequate, up-to-date and relevant readabout the
economic, social and environmental characterigtitd prospects of
the area. Local planning authorities should ensthrat their
assessment of and strategies for housing, empldyamehother uses
are integrated, and that they take full accounetdvant market and
economic signals.

“159. Local planning authorities should have a rcleaderstanding of
housing needs in their area. They should:

» Prepare a Strategic Housing Market Assessment 4esas
their full housing needs, working with neighbouring
authorities where housing market areas cross asirative
boundaries. The Strategic Housing Market Assessment
should identify the scale and mix of housing arelringe of
tenures that the local population is likely to nemabr the
plan period which:

- meets household and population projections, taking
account of migration and demographic change;

- addresses the need for all types of housing, inmoiud
affordable housing and the needs of different gsoup
in the community (such as but not limited to,
families with children, older people, people with
disabilities, service families and people wishimg t
build their own homes); and

- caters for housing demand and the scale of housing
supply necessary to meet this demand;

* prepare a Strategic Housing Land Availability Assaent
to establish realistic assumptions about the avititlg
suitability and the likely economic viability ofdd to meet
the identified need for housing over the plan pkfio

Paragraph 182 of the Framework addresses the eatomrof local plans (that is,
examination of individual development plan docurseoy an inspector pursuant to
section 20 of the 2004 Act). It provides as follows

“The Local Plan will be examined by an independargpector
whose role is to assess whether the plan has besparpd in
accordance with the Duty to Cooperate, legal andcewfural
requirements, and whether it is sound. A local mpilagn authority



should submit a plan for examination which it cdess is “sound” —
namely that it is:

* Positively prepare— the plan should be prepared based on a
strategy which seeks to meet objectively assessed
development and infrastructure requirements, inofyd
unmet requirements from neighbouring authoritieenstit is
reasonable to do so and consistent with achievistagable
development;

» Justified — the plan should be the most appropriate strategy
when considered against the reasonable alternatbaesed
on proportionate evidence;

» Effective — the plan should be deliverable over its period a
based on effective joint working on cross-boundstrgitegic
priorities; and

» Consistent with national policy— the plan should enable the
delivery of sustainable development in accordanith the
policies in the Framework.”

THE FACTS

The Core Srategy

19.

20.

21.

22.

The Defendant adopted a Core Strategy on 29 Jar@{d§. That document is a
development plan document and is part of the deweémt plan for Wokingham. The
Core Strategy set out a number of what it descrésesigh level policies to guide
where development would take place within the bgholbletween 2006 and 2026.

Policy CP17 in the Core Strategy delivery dealfiwibusing. It provides that:

“Provision will be made for the development of eadt 13,230 dwellings and associated
development and infrastructure in the Borough ie theriod 2006-2026 for which
substantial investment infrastructure will be regdi”

That equated to an equivalent of 660 new dwelliaggear over the lifetime of the

development plan. In fact, the provision was tounda phases with a lower figure

than 660 dwellings a year in the first five yearipeé and higher numbers in the

middle two five year periods. Policy CP17 set dw& phases of development, i.e. the
number of dwellings as to be provided in five yesgcles over the period of the

development plan. The policy continues by sayirag:th

“The Council through subsequent [development placudhents] will phase and
manage the release of allocated sites to ensux@vérall targets are met.”

Policy CP17 also indicated where the Defendant exepethe at least 13,230 new
dwellings were to be located. Residential develapmeroviding 9,990 dwellings
would take place on four identified sites, referred as strategic development
locations.



23.

24,

25.

26.

The figure of at least 13,230 dwellings originateda former regional strategy
document known as the South East Plan. There wasefty an obligation to prepare
a regional strategy and provision for it to fornrtpaf the local planning authority’s
development plan. Those provisions have now begmeated and the regional
strategies revoked. The policies formerly incorpedan regional strategies may, of
course, be included within development plan documerfFurthermore, the
information and data used to formulate regionaltetyy policies may, depending on
its continued relevance, be relevant to the fortiaof policies included in
development plan documents: see paragraph 21& ¢frdimework.

Policy H1 of the South East Plan provided for thievgsion of a total of 32,700
homes within the south east. The accompanyingitektated that that was not the
number of homes assessed as needed over the tefmrod for the south east.
Rather, the figure would go “some way towards” goal of meeting the needs. There
is a dispute as to what the position is for Wokeagh The South East Plan allocated
a figure of 12,460 homes for Wokingham. That, hosvewncluded a figure of 2,500
homes to meet anticipated needs in Reading. lbtilear from the text whether the
figure of 12,460 would itself meet all the needsHousing in Wokingham or whether
it was still a figure that was lower than the numiiehouses that would be needed for
Wokingham. Ultimately, that issue does not neeldetoesolved in this case.

In any event, the 2010 Core Strategy used thedigfirl2,460 homes as a starting
point. As earlier targets had not been met, thaae also a backlog of 772 dwellings.
That figure was added to the South East Plan figuggve the total of at least 13,230
new dwellings which CP17 said should be providedWokingham over the
development plan period of 2006 to 2026.

The Core Strategy also contained policies dealiitly the Defendant’s spatial vision
for Wokingham. These policies are concerned witiation of housing. They are not
concerned with assessing the number of dwellingsired.

The MDD

27.

28.

As foreshadowed by the Core Strategy, the Defendagan working on producing
another development plan document to deal with #flecation of sites to

accommodate the proposed 13,230 houses. The Detepogpared a development
plan document, the MDD, and submitted that to tleer&ary of State for the
purposes of examination by an inspector underae) of the 2004 Act.

The purpose and objectives of the MDD are setroparagraph 1.10 in the following
terms:

“1.10. The objectives in the MDD take forward anevelop the
objectives laid down in the Core Strategy and thdiar version
(Draft Options) of the MDD (June 2011) as set outhe following
paragraph. The MDD is consistent with the Coret&trg as well as
taking into account the National Planning Policaework. Where
relevant, it also takes account of other plans,g@mmes and
strategies, including those produced by WBC. Spediy, the
purpose of the MDD is to:




29.

30.

31.

32.

i. Allocate sites for residential development. The eCor
Strategy already seeks to concentrate the majarfity
residential development (circa 9,900 dwellings)faur
key locations called Strategic Development Locaion
(SDLs). However, it is also necessary to allocatehkr
sites outside the SDLs to meet overall housing
requirements set out in the Core Strategy

ii. Allocate sites for other uses, including commercial
development such as retail development

ii. Set boundaries, which can be seen on the Policagsfist
issues such as development limits (settlement i)

V. Provide additional detailed policies to use when
considering development proposals.”

The MDD then set outs out a series of policiesidgakith matters relevant, amongst
other things, to the allocation of sites for restikld development within the borough.

An inspector was appointed. He prepared a serigsapérs setting out issues and
guestions for the examination. Written submissiaese made by the Defendant, the
Claimant and others. The Claimant consistently stibdh that it would not be
possible for the inspector to determine if the Mi@Bre sound unless he first ensured
that there had been an objective assessment ofedrd for housing as envisaged by
paragraph 47 of the Framework and carried out ico@ance with the process
contemplated by paragraph 159 of the Frameworkoiittended that the inspector
could not determine if the allocation of sites fooposed residential development was
sound unless he was satisfied that the amount wdihg to be provided (and so the
amount of land to be allocated) would satisfy thgectively assessed need for
housing in the borough.

The inspector held hearings between 14 and 24 Ndag.2He then prepared interim
conclusions intended to give a brief indicationtlodse aspects of the MDD which
were considered sound and those where major matiidfics would be necessary to
make it sound.

There was also correspondence between the inspaatbrthe Defendant. That

correspondence was placed on the Defendant’s webasd was publicly available.

By letter dated 20 October 2012, the inspectorcaued that he “would like to receive

the Council’'s comments” on certain significant ssuln an attached document, he
referred to a number of issues. The opening papagsays the following:

“I am concerned that, irrespective of the Councitstement in
WBC/11 that 14,962 dwellings could be completedveen 2006-
2026, there is no comprehensive evidence in tha for an up-to-
date SHMA to support the overall housing requiremeénhave
accepted that reliance is placed on the Core 8yéte provide the
basis for the MDD proposals. However, there ismdication of any
commitment to review the Core Strategy in the evkat the spatial
vision is not being achieved. In the case of Regdime Council has
indicated that a review of the Core Strategy isliiko take place in
the near future. It appears to me that such awewmy also be



necessary for Wokingham's Core Strategy, specijical the
[strategic development locations] are seen to iedeato deliver the
levels of development necessary to fulfil the C8teategy’'s spatial
vision. If this is correct, then further text muest included following
para 1.6 to make the intention clear.”

33. Later in that document, the inspector said thaaien of the MDD headed “Overall
Housing Requirement and maintaining a five-yeampsupf housing land” required
further consideration. He said this:

“In brief, | consider it is necessary to includeagnition that the
[strategic housing market assessment], on whichCitwee Strategy
was based, is out-of-date and the figure of ‘astld3,230 dwellings
(2006-2026)' may be an under-estimate. This suggistt para 4.5
et seqg requires some revision. | am also concettmaidthere is no
recognition that my initial conclusions advisedréh&s no doubt that
there has been underperformance and there is elédence that
there should be a buffer of 20%. It would appeat the Council can
show that a 20% buffer can be brought forward ftater in the plan
period. In this context | do not believe that pdr@ (which was not
the subject of a Main Modification) sits easily lfaling the new
paragraph. In particular the second sentence shbelddeleted.
(Separately, it would be helpful to know the lagessition regarding
the various applications for planning permissiobrsitted during the
examination period — effectively an update on thsitpn shown in
Appendix 3 to the SHLAA, April 2013, CD/03/03.02).”

34. The Defendant provided its comments on those issmels put forward drafts of
possible modification to the wording of the textpairts of the MDD.

35. The inspector reported to the Defendant on 23 Jgr2@l4. At paragraph 1 of his
report, the inspector said this:

“This report contains my assessment of the ManaBiegelopment
Delivery Local Plan in terms of Section 20(5) ot tRlanning &

Compulsory Purchase Act 2004 (as amended). It derssifirst

whether the Plan’s preparation has complied with duty to co-

operate, in recognition that there is no scopetoedy any failure in
this regard. It then considers whether the Plawwishd and whether it
is compliant with the legal requirements. The NagioPlanning

Policy Framework (paragraph 182) makes clear thdiet sound; a
Local Plan should be positively prepared; justifiedfective and

consistent with national policy.”

36. Paragraphs 10 and 11 of his report under the Hgdéissessment of Soundness” and
“Preamble” are in the following terms:

“10. The NPPF was published in March 2012 replagangvious
Government planning policies and guidance, at wtirolke the MDD
was at an advanced stage of preparation. The Qocarcied out a
compatibility self-assessment, using the PAS ch&ickiWhilst the
overall conclusion was that there were no signifidasues relating
to compatibility, the presumption in favour of <isgble
development,which is a golden thread running thinobgth plan



making and decision-making, has not been addresatsfactorily
and is a subject of consideration in this repcat§2).

“11. In addition to the NPPF, the partial revocataf the South East
Plan is a further change to the context within Whitee MD has been
prepared. The development plan now consists ofldbal plans
produced by each LPA. Reg 8(4) of the Town and @guPlanning
(Local Planning) (England) Regulations 2012 recuadocal plan to
be consistent with the adopted development planchwhin this
instance, includes the adopted Wokingham Core egfyatAlthough
there is provision for policies in adopted plansb® superseded
under reg 8(5), in this instance, the CS providepatial vision for
the Borough within which the MDD has been developegrovide
an important part of the means for implementinggievisions of the
CS. For this reason consistency with the CS is m@mportant
consideration. No convincing evidence has been Etdmmnto show
that the strategy is fundamentally flawed and, esrsequence, there
is no need for this Examination to re-visit the ibdsr the spatial
vision or the principle of concentrating developmienfour Strategic
Development Locations, which have been examinedndosound
and adopted.”

37. The inspector then identified four main issues updnch he considered that the
soundness of the MDD depended. The first relateth@ohousing requirement for
Wokingham and the issue, and his conclusions,x@eessed in the following terms:

“Issue 1 — Whether the MDD has a clear strategy faallocating

adequate and appropriate land for development purpses,
including meeting the full, objectively assessed hsing needs and
ensuring a supply of specific deliverable sites didient to provide

five years worth of housing.

Housing requirement

“13. The council has used the housing numbers énGB for the
purposes of calculating the requirement. This [gagriate since the
CS has been relatively recently adopted. The nusnbemprise the
requirement from the South East Plan (SEP), togetita a shortfall

against the former Berkshire Structure Plan, toigll 13,232

dwellings, equating to just over 660 dpa for thenRperiod.

“14. The Council has been criticised for the absenfcan up-to-date
Strategic Housing Market Assessment (SHMA) on whlbase its

housing requirement. The existing SHMA for Berkshitates from

2007 [WBC/28]. However, it did not offer conclusgoan the overall

requirement for housing within Berkshire, indicatithat this would

be set by the SEP. As the CS is based on the Sfitement, and

was adopted 2010, it clearly provides the mostneassessment of
the overall requirement.

“15. No other credible basis for calculating areaiaitive overall
level of housing need has been suggested. The & national
projections, indicating an annual increase of 9%®iskeholds per
annum for the period 2006-2026 [WBC/11, Table 2ygmsts a
serious under-estimation of the housing requiremidotvever, the



national projections vary from a potential requiesth However, the
national projections vary from a potential requiezrnof 242 dpa
(2003) to 733 dpa (interim 2011). This suggests$ tehance on a
single projection would be unwise. Recent perforoeanf around
330 dwellings completed per annum shows that everthe
requirement were to be based on a higher estimaseunlikely that
this could be achieved, in the short term at leflast. these reasons
and in this particular local context it is apprapei to continue to rely
on the CS numbers.”

38. The second issue concerned the supply of housindg saupply. In view of the
criticisms made of this aspect of the inspectoggsoning it is necessary to set out
the following paragraphs of his report:

“16. Two significant appeal decisions, relatinglamd at Shinfield

and at Kentwood Farm, with inquiries held respatyivn October &

November 2011, concluded that the Council coulddeshonstrate a
5-year deliverable housing land supply. In the cak¢he second
appeal, a letter dated 17 May 2012 confirmed #magt 1 April 2012,
the Council still did not have a 5-year deliveralbleusing land
supply. Representations to the Examination mairttzan this is still

the case.

“17. Despite the Council’s assertions, there candodoubt that there
has been underperformance in housing delivery thepast 6 years:
Appendix 3 to WBC/11 shows the average figure i® 3fha
compared to the 662 dpa required to meet the dvélsing
requirement. This is clear evidence that, in acaoce with para 47
of the NPPF, there should be a buffer of 20% mdeediard from
later in the plan period.

“18. Evidence provided suggests the annual rege@némfor
assessing a 5-year supply is around 990 dpa (2018)ar just over
1,000 dpa if the period 2014-2019 is consideredaidgt this, the
assessment shows sites for around 6,000 in theefocase and well
over 6,500 in the latter, each equating to arouydds supply, and
so providing a 20% buffer.

“19. The Council has argued that its performancears that of the
sub-region, region and country as a whole, refigcthe economic
recession and the impact of wider issues such astgaye

availability, that may well be the case, but italso clear that the
Council’s strategy of concentrating in a limitednmer of Strategic
Development Locations (SDLs) carries with it thekriof under-

delivery in the short term. On the other hand thacation of more

sites outside the SDLs risks undermining the ovVestlategy,

potentially leading to further shortfalls in deliyefrom the SDLs
over time.

“20. Raising the annual rate of housing delivergnir the 401
achieved in 2012-2013 to the 990 annual rate gatied for the 5-
year period 2013-2018, or the 1,000 annual rat&cipated from
2014 would present a substantial challenge toaatigs. Against this,
the risk of harm to the overall strategy through #fiocation of more
sites outside the SDLs, to provide flexibility iarms of delivery,



39.

40.

41].

42.

significantly outweighs any potential benefit. Acdimgly, |
conclude that, in all the relevant local circumsgs) the MDD is not
unsound in this respect.”

And

“84. As already indicated, it has not been my ititen that this
Examination should seek to re-visit the basis fier $patial vision or
the principle of concentrating development in foGtrategic
Development Locations. In this context | have caded that the
MDD is generally sound in respect of the amountaoid allocated
for housing purposes, and the individual sitesudetl in policies
SALO1 — SALO3. It follows that there is no need r@ason to
recommend further allocations and for this reasooniclude that the
MDD is sound in this respect. It is also the cdsat none of the
omission sites proposed by representors offer diearefits over
those included in the MDD, either in terms of le@af sustainability
or deliverability.”

The inspector’s overall conclusion was that the MBdl deficiencies and he could
not recommend it for adoption. However, the inspectecommended main
modifications which, if accepted would, make the DIDsound. He therefore
concluded that, if those modifications were acagptbe MDD would meet the
requirements of section 20(5) of the 2004 Act ddriteria for soundness.

The Defendant did make those main modificationsldd made certain other minor
modifications. One was to replace paragraph 4.fhénsite allocation section of the
MDD. The original text read:

“4.5 The Council considers that the housing targéhin the adopted Core
Strategy is consistent with the advice in the NwtloPlanning Framework
(HNPPFH).H

The text in the MDD as adopted reads:

“4.5 The Inspector who examined the MDD concludedp@ragraph 15 of his
report) that the Core Strategy’s housing targevides a robust basis upon which
the MDD can rely.”

The Defendant resolved to adopt the MDD on 21 Fatyra014.

THE ISSUES

43.

Against that background, and in the light of thairol form, the skeleton arguments
and oral submissions, the following issues arise:

(1) did the inspector consider what the objectivelyeased need for housing in
Wokingham was, or did he simply consider whetherMDD was sound in
so far as it dealt with the allocation of the numbiehouses proposed in the
Core Strategy?

(2) could the inspector consider the soundness of th® Mithout considering
what was the objectively assessed need for housidegermined in



accordance with paragraph 47, and using the proessssaged by
paragraphs 158, 159 and 182, of the Framework?

(3) if the inspector was purporting to depart from Bramework, did he give
proper, adequate and intelligible reasons for dsif)

(4) did the inspector fail to determine whether or tiligre was a five year
supply of housing land available, or, if he didetatine that issue, did he
give adequate reasons for his conclusion?

(5) should the Claimant be given permission to améedctaim to allege that
the Defendant’s failure to adopt the MDD with thedifications proposed
by them in response to the inspector’s letter o©2@ber 2013?

THE FIRST ISSUE — THE INSPECTOR’S APPROACH

44,

45,

46.

47.

In my judgment, the inspector approached the exatioim on the basis that he was
considering that the MDD was dealing with the aliban of sites for the amount of
housing proposed in the Core Strategy, that iditjuee of at least 13,230 houses over
the 20 years of the development plan period. Hendiddetermine that that figure
represented the objectively assessed need for rgusi Wokingham in the
development plan period. In other words, the ingpewas considering whether the
MDD was sound in the sense of whether the polifmeshe allocation of sites for the
number of dwellings referred to in the Core Strgtegere sound. He did not
determine whether the number of houses to be pedvithder the Core Strategy
would be sufficient to ensure the objectively assdsneed for housing during the
relevant period.

| reach that conclusion for the following reasoRsst, the MDD which was before
the inspector itself indicates that its purpose wasake forward the Core Strategy
and allocate sites in accordance with it, as ajgpgam paragraph 1.10 of the MDD
set out at paragraph 28 above. There is nothingdicate that the intention of the
MDD was to review the figure for housing in the E@trategy.

Secondly, the inspector’s report, read as a whadafirms that he did not consider
that he was, or was in a position, to consider tidrethe Core Strategy housing figure
now represented what was objectively assessed @ssay to meet the housing
needs of the Borough. In paragraph 11 of his reploet inspector indicates that his
assessment of soundness involved considering whebiege was any need to
reconsider the spatial vision in the Core Strategythe principle of locating
development in the four strategic development looat He considered that there was
no such need. Those matters all relate to theitocaf housing — not the different
guestion of what amount of housing is needed. Tleneothing in the preamble,
therefore, to indicate that the inspector was a®isig whether the Core Strategy
housing figure continued to represent the objebtigesessed need for housing.

Thirdly, paragraphs 13 to 15 of the inspector’'sore@lso confirm that he was not
seeking to determine that issue. His report isfallyedrafted. He indicated that the
Defendant was using the Core Strategy figure terdenhe its housing requirement.
He notes criticisms based on the absence of am-dpte strategic housing market
assessment (of the sort envisaged in paragraplofi$@ Framework). He notes the
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Core Strategy figures, adopted in 2010, were thetmacent assessment of housing
figures. He then noted that there was no otheebeitt credible basis for calculating
the level of housing need. He was aware that hgugirojections from 2008
suggested that the Core Strategy figure may bei@useunder-estimate of the needs
for housing (although he was also alive to the aEkelying on a single projection,
given the variation that could be seen in the mtaes over time). The inspector
concluded that for “these reasons” — that is, theeace of any better, credible figure,
and in this particular local context - “it was appriate to continue to rely on” the
number of dwellings identified in the Core Strategy

Fourthly, an objective assessment of housing needsld generally require a
strategic housing market assessment. That woulessithe sort of issues referred to
in paragraph 159 of the Framework, including hoo&gland population projections
and needs for different types of housing. The ingpewas aware that there was no
up to date assessment of this nature availablelation to the housing needs of the
borough. That again, supports the conclusion tiatrispector was not purporting to
determine that the Core Strategy figure adopted?0d0, and based on figures
produced in 2006, were an objective assessmenheofctirrent need of the sort
contemplated by paragraph 47 of the Framework.

Furthermore, that interpretation of the inspectoréport is reinforced by the
exchanges between the inspector and the Deferilamievidence produced generally
appeared to indicate that the figure of 13,230 timgd over the plan period, or 660
houses per annum, might well not reflect the curneed for housing in the borough.
The indications are, generally, that that is likiel\pe an under-estimate of the amount
of housing necessary. The inspector noted thatds asncerned that there was “no
comprehensive evidence in the form of an up to dstetegic housing market
assessment] to support the overall housing reqeinginHe noted that Core Strategy
figure for the provision of at least 13,230 dwednbetween 2006 and 2026 may be
an under-estimate.

In my judgment, read as a whole, and read in coniiets clear from the inspector’s
report that he was not intending to endorse therdig) in the Core Strategy as the
figures for housing that would reflect an objectassessment of the current need for
housing in the borough. Rather, the inspector damed that it was appropriate to
consider whether the MDD was sound in its allocafimlicies for the figure of at
least 13,230 new dwellings bearing in mind that theght be an underestimate of the
housing needs for the borough.

THE SECOND AND THIRD ISSUES — THE INSPECTOR'S APPRCH TO THE

ASSESSMENT OF SOUNDNESS

51.

52.

The next issue, encapsulated in the Claimant’s &imel second grounds, is whether
the inspector could lawfully proceed to assess MigD without there being an
objective assessment of housing needs of the sorsaged by paragraph 47 of the
Framework?

Mr Tucker Q.C., on behalf of the Claimant, subndittdat it was implicit in the
Framework that assessing the soundness of a devetdplan document, such as an
MDD, which dealt with the allocation of housing ass the district, required
consideration of the objectively assessed neetldusing. He submitted that that was
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what the Framework envisaged. The objective resaghin paragraph 47 of the
Framework was to boost significantly the supply hmfusing and that the local
planning authority should use their evidence basensure that the local plan (that is
the development plan documents) did meet the @ljectively assessed need. The
means of doing that was set out in paragraphs 28889 which required authorities
to have a clear understanding of housing needsein area, based on adequate, up to-
date and relevant information and, to that endyrépare a strategic housing market
assessment.

Furthermore, Mr Tucker relied upon paragraph 182thef Framework which is
expressly addressed to examination of developmé&mt gocuments such as the
MDD. That set out guidance on what constitutedautsl” local plan. That required
that local plans be positively prepared in thatytsbould be based on a strategy
which seeks to meet objectively assessed develdpnesmas. The local plan should
be based on proportionate evidence. Further, tb@ lolan, to be sound, should be
consistent with national policy, that is, the logdan should deliver sustainable
development in accordance with the policies inRlemework

All those factors, submitted Mr Tucker, indicatéadttassessment of the soundness of
a development plan document dealing with the aflonaof sites for housing
necessarily involved forming a view on whether tliitcument would deliver
sufficient sites to meet the objectively assesseetirfor housing. If the MDD were
based on a Core Strategy, and that Core Strategyutaof date and did not provide
for sufficient housing development, the MDD itseffuld not therefore be sound.

Mr Tucker submitted that that approach was consistgth the legislation. Section
19(2) of the 2004 Act required the inspector toeheagard to national guidance, such
as the Framework, and other development plan dogtensuch as the Core Strategy.
It was permissible for one development plan documench as an MDD, to
supersede an earlier development plan documentasiehCore Strategy. That was
implicit in section 38(5) of the 2004 Act and regiidn 8(5) of the Town and Country
Planning (Local Planning) (England) Regulations 20thich provide that if one
development plan document is to supersede an reanié it must say so.

Mr Tucker realistically recognised that as, thenf@aork was guidance and not a
statute, it would be open to an inspector to defpanh the guidance but an inspector
would need to have, and to articulate, good, adeqaad intelligible reasons for
doing so. The inspector here, he submitted, faibetlave regard to the Framework,
rather than deciding consciously to depart fromnidl failed to give good reasons for
doing so.

Finally, Mr Tucker drew attention to the decisiohHickinbottom J. in Gallagher
Homes Limited v Solihull Metropolitan Borough Council [2014] EWHC 1283
(Admin). Hickinbottom J. chartered the changes é@lating to housing policy
represented by the Framework and explained thefisemce of having an objective
assessment of housing need based upon a stragsny market assessment, or
equivalent data. Hickinbottom J. considered that iaspector conducting an
examination into the soundness of a developmem gétecument which determined
the housing provision for the area needed to addiles issue of what were the
objectively assessed needs. Hickinbottom J. heddl ttie inspector had approached



the issue unlawfully by failing to do so. Mr Tucksubmitted that the same
conclusion applied here.

Discussion

58.
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63.

In my judgment, the starting point is an analysisthe scope of this particular
development plan document, that is the MDD. Thaalslevith policies for the
allocation of a certain quantity of housing, i.efigure of “at least 13,320” over 20
years. That amount of housing provision will be uiegd, as a minimum, as a
contribution to meeting the housing needs for Wgkam. As the inspector
recognised, that might well prove to be an undérrede of the amount of housing
that will be required. The MDD will provide a seft policies for allocating sites for
the provision of 13,320 dwellings (although moreu$es, and possibly other sites,
may be required).

On analysis, therefore, the issue is whether thpector could assess the soundness
of a development plan document dealing with thecallion of the provision of at
least 13,320 dwellings which would be required withalso having an objective
assessment of what further additional housing gromi might be required in due
course.

In my judgment, an inspector assessing the sousdoésa development plan
document dealing with the allocation of sites foquantity of housing which is
needed is not required to consider whether an tbgeassessment of housing need
would disclose a need for additional housing. thetlhat conclusion for the following
reasons.

First, the statutory framework does not requirehsan approach. The statutory
framework recognises that a development plan maycdraprised of a number
different development plan documents. Section 18f2)f the 2004 Act provides that
a local planning authority preparing a developnm@ah document must have regard
to any other local development document (which witlude a development plan
document). Thus where, as here, the Defendant maadapted development plan
document in the form of a Core Strategy, it musteheegard to that in preparing a
subsequent development plan document. The inspexta@xamination, will need to
ensure, amongst other things, that that requiremm@ntbeen met (see section 20(5)(a)
of the 2004 Act).

The structure of the 2004 Act is, therefore, cdesiswith a situation where one

development plan document is giving effect to aao#arlier such document. It may
be that the earlier development plan document needkating, and may need to make
further and additional provision for developmenttime future. There is, however,

nothing in the statutory framework to suggest thdevelopment plan document, such
as the MDD here, cannot be adopted simply becans¢her development plan

document, such as the Core Strategy, may need tgpd&ted to include additional

provision, for example additional housing.

Secondly, the Framework properly interpreted, aeddr against the statutory
background, does not, in my judgment, require tbsult contended for by the
Claimant. The Framework sets out the governmerfigips on planning in England.
It provides guidance. It is written in a way whiishintended to be accessible to the
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reader as is clear from the foreword. The Framewadfkrs guidance on what it
describes as local plans. These are, or at leakidi®, the development plan. The
development plan is, however, comprised of a sefi@evelopment plan documents
adopted under the 2004 Act as the glossary to thenéwork makes clear. One
should, therefore, be wary about assuming that ghielance in relation to one
particular development plan document necessaripliegp to all other development
plan documents simply because the Framework refer8local plans” without
differentiating between different development pilr@uments for these purposes.

Where a development plan document is intended &b wigh the assessment of the
need for housing, then, the provisions of the Fraank material to housing need will
be a material consideration. A local planning atithalealing with the question of
the amount of housing needed for its area will nedaave regard to paragraph 47 of
the Framework. The provisions governing a locahptathat is a development plan
document - dealing with the assessment of housteg mvould have to have regard to
paragraphs 158 and 159 of the Framework. Any exaiioim of that local plan, that is
that particular development document, would neetiaee regard in that context to
paragraph 182 of the Framework.

Properly read, however, the Framework does notimeqga development plan
document which is dealing with the allocation dfesifor an amount of housing
provision agreed to be necessary to address, @isoguestion of whether further
housing provision will need to be made.

Thirdly, in my judgment, the approach advocatedhsy Claimant would be likely to
run counter to the aims of the Framework and |leacksults that were not intended.
On the facts of the present case, for exampleptsiion taken by the inspector is
that a figure of at least 13,230 dwellings will bequired and the MDD, with
modifications, would address the allocation of @maiount of housing in a sound way.
On the Claimant’s case, the Defendant cannot peepamd an inspector cannot
consider the soundness of, a development plan dadudealing with the allocation
of necessary housing until further steps are tatkkemdentify whether additional
housing is required. The process of adopting theDVHllocating sites for required
housing would have to stop while a strategic haysmarket assessment is carried out
or equivalent data obtained. If additional housivgre to be needed, then either the
scope of the proposed MDD would have to be enlatgadclude the larger figures
and have that MDD supersede the Core Strategy efigur a development plan
document dealing with changes to the Core Stratemyld need to be prepared. It is
difficult to see that that interpretation is comsig with the Framework which seeks to
encourage the development of development plan dectsrand to ensure that such
documents are in place to guide decisions on dpusot.

Fourthly, in reality, the approach of the Claimarduld involve using the perceived
need to comply with the Framework as a way of cdlimgethe Defendant to carry
out a full, objective assessment of its housinglede discover if additional housing
provision were required. The Defendant is, howeakeady under a statutory duty to
review matters which may be expected to affectineslopment of their area (section
13(1) of the 2004 Act). The Defendant is also uraleluty to keep the development
plan documents under review having regard to teelt® of any such review (section
17(6) of the 2004 Act). The Defendant in the présesse is, as the evidence
establishes, in the process of preparing a stategising market assessment which
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may lead to a review of the housing provision idestt as necessary. The use of the
Framework as a means of compelling the Defendactioy out of such reviews is
not necessary. In those circumstances, the intatpre of the Framework advanced
by the Claimant has less force. The Claimant’srprtation is not needed to ensure
that the local planning authority performs a reviefnits housing need but it would
prevent them from adopting a development plan decunwhich allocates sites for
housing need already established.

Finally, this conclusion is, in my judgment, comsrg with the decision iGallagher
Homes Ltd. There, Hickinbottom J. was dealing with a develeptplan document
which did involve the assessment of housing neeblpaoposed a figure of 11,000
new dwellings in the relevant period as appeans fparagraph 35 of the judgment. It
was in that context that Hickinbottom J. considetieat the inspector erred in his
approach to the examination of that developmemt placument in not addressing
fully the issue of what was the objectively assdsseed for housing. This case is
different. The inspector here was not examining exetbpment plan document
assessing housing provision. He was examiningraywhach proposed site allocations
for housing which, as a minimum, would contributerards the agreed housing need
of the area.

For those reasons, in my judgment, the inspecttinerpresent case was not required
by reason of the Framework to consider an objecsgessment of housing need in
order to assess whether this development plan deciswas sound.

If that conclusion were wrong, Mr Tucker acceptattthe Framework is guidance
only, and an inspector could depart from it for dageasons. In the present case, the
context in which the MDD came to be prepared andnemed is one where the
Defendant had a figure for housing requirement #mg MDD would deal with
allocating sites for that amount of housing. Theparation of the MDD was, as the
Defendant submitted to the inspector in its commentMay 2013, well advanced
before publication of the Framework and the Defenhdeanted to ensure that there
was an up-to-date development plan document dealiily these matters. The
inspector did not, | accept, expressly indicate tivbe he considered he was not
required by the Framework to consider objectivelgessed housing needs before he
could consider the soundness of the MDD or whelleewas departing from that
guidance. Reading paragraphs 13 to 15 of his repomvever, it is clear, in my
judgment, that the inspector was aware of the pogithat the figures in the Core
Strategy might underestimate the need for housutgbnsidered that there were no
other better or credible basis for calculating dtermative figure for housing
requirements. As the inspector made clear in the dantence of paragraph 15, in
those circumstances, and in this particular locatext (where at least 13,230
dwellings were needed and the MDD would at leakicate sites for those), he
considered it appropriate to rely on the numbahé&Core Strategy. Read as a whole,
that is a sufficient indication of the reasons wig considered it appropriate to
proceed. If, contrary to the interpretation thabhsider to be correct, the Framework
would have required him to have an objective assestof need, his report gives a
sufficiently clear explanation of why the inspectiid not consider that one should be
required in the present case and would explaiéparture from the Framework.

For those reasons, the inspector did not err irapgoach to the examination of the
soundness of the plan. He was not obliged to censuthether there was an objective
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assessment of need for housing before considen@mgxamination of the MDD to
determine whether the allocation of sites was solrdvided that the inspector’s
approach is lawful and his conclusion is ratiotlag assessment of soundness is, of
course, a matter of planning judgment for the iogpe seeBarratt Developments plc

v Wakefield Metropolitan District Council [2010] EWCA Civ. 897 at paragraph 33.

For completeness, | note that even if | had fourad the inspector had erred in law, |
would not, as a matter of discretion, have quastmed MDD. In the course of
submissions, Mr Tucker frankly and realisticallycepted that he was not seeking to
guash the MDD as he recognised that the Claimahhai object to the allocation of
sites made by that MDD. Rather, the Claimant’s eomg was that the process of the
examination should, as they saw it, be properlyi@@rout as they believed that any
objective assessment of need would recognise tlitii@nal housing was required.

THE FOURTH ISSUE — HOUSING LAND SUPPLY

73.

74.

Mr Tucker submits that one of the principal issaethe examination was whether the
proposed allocations would provide a five-year symd land. He submits that the

inspector either did not decide this issue or,efdid, gave no adequate intelligible
reasons for his conclusion on that issue.

In my judgment, reading the report as a whole, ianghrticular paragraphs 16 to 21
and 84, the inspector did resolve this issue. Heloded that the MDD was sound,
having regard to the amount of land allocated gdhyefor housing purposes, and the
specific sites allocated in policies SALO1 to SALOmhere was no need for any
further allocations of land and none of the oth@ppsed sites were better than those
allocated by the MDD. It is clear that the inspedid resolve the issue of housing
land supply and gave reasons for his conclusiaMBD allocated the right amount
of land, in the most appropriate sites, for thevigion with which it was dealing.

THE FIFTH ISSUE — THE ADDITIONAL GROUND

75.

76.

The Claimant seeks permission to amend the clarm fo allege that the Defendant
erred in law in that it gave assurances to theectsp as to changes it would make to
the MDD but then adopted it without making thosaraes. The alleged changes
were included in the Defendant’s response to tlspdator’s letter of 20 October

2013.

In my judgment, permission to amend should be ssfugirst, the alleged ground
demonstrates no arguable ground of error on thiegbdne Defendant. It was invited
by the inspector to comment on certain issues.idt sb. As is clear from the
accompany covering letter, and the text providée, Defendant was providing a
response to the inspector’s queries and it didysawdyy of showing possible changes
to the text of the MDD which would address any @gserThe Defendant was not
giving assurances that it would make any changes.iispector, having received the
comments, could have decided that the MDD wouldbeosound unless the proposed
modifications were made. He did not do so. Thenmeoigrguable error on the part of
the Defendant in not incorporating its responsesht inspector into the adopted
version of the MDD. Secondly, the correspondence made publicly available in
November 2103. The adoption report published byDRkéndant in February 2014
made it clear that there were background documentduding correspondence,



available on the Defendant’s website. The Clainggohinot indicate that it would seek
any amendment until it provided its skeleton argoimgated 10 June 2014. No
adequate explanation is given for the fact that@hemant did not investigate this
issue earlier and apply to amend earlier. Givehttifeproposed amendment discloses
no arguable ground and was raised extremely la@owi any adequate explanation,
permission to amend is refused.

CONCLUSION

77.

The inspector approached the examination on this tizast he was considering that
the MDD was dealing with the allocation of sites fllee amount of housing proposed
in the Core Strategy, that is the figure of atida&5230 dwellings over the 20 years of
the development plan period. He did not determiveg that figure represented the
objectively assessed need for housing in Wokinghathe development plan period.
That was a lawful approach as the inspector wasremtired when examining a
development plan document dealing with the alloratf sites to consider whether
an objective assessment of housing need wouldodis@ need for additional housing.
The inspector did decide that the MDD identifiedfisient supply of housing land in
the appropriate locations and gave adequate, igiteél reasons for that conclusion.
The MDD was, therefore, lawfully adopted. This aggtion is dismissed.





